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Chapter 2: Detection of Crime and Arrest
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Outline

Aims of this Chapter

This chapter will enable you to achieve the following learning 
outcome from the CILEx syllabus:

1 Understand the powers of the police to arrest and detain 
a person for the purpose of investigating a criminal offence

2.1 Introduction

Prime Minister pledges to look into 
Becky Godden-Edward’s murder

Prime Minister David Cameron has agreed to “look very 
carefully” at the case of murdered Becky Godden-Edwards 
after a Swindon MP raised it in Parliament. 

At Prime Minister’s Questions at the House of Commons 
yesterday, Swindon South MP Robert Buckland asked the 
PM if he would support a review of the Police and Criminal 
Evidence Act 1984, after a top judge ruled a senior detective 
breached the codes of practice during the major investigation. 

Last month Christopher Halliwell, of Ashbury Avenue, Nythe, 
was jailed for life at Bristol Crown Court after pleading guilty 
to Sian O’Callaghan’s murder. But, despite also leading 
detectives to Becky’s body, a ruling by Mrs Justice Cox to 
exclude his confession as evidence in a potential trial meant 
Wiltshire Police had no other evidence to link him to her killing 
and the second charge was withdrawn. 

This is Wiltshire.co.uk, 22 November 2012

Someone who is arrested and detained in a police station is immediately placed 
in a vulnerable position, isolated from friends and family. In the vast majority of 
cases the police do use their powers fairly but sometimes suspects have been 
physically assaulted or intimidated into giving false confessions. The behaviour 
of those questioning Paul Hill, who was one of the “Guildford 4”, ultimately 
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cost him his liberty and the taxpayer a huge bill. Equally, when the police break 
the rules in relation to the investigation of offences, the consequences for 
victims and their families can be just as devastating.

Partly in response to such miscarriages of justice, the Police and Criminal 
Evidence Act 1984 (PACE 1984) was introduced with the aim of striking a 
balance between the powers of the police and the rights of the individual. 
PACE 1984 gives the police statutory authority to search, arrest and detain 
those suspected of committing criminal offences. 

PACE 1984 is supplemented by the PACE Codes of Practice. The Codes 
contain detailed provisions about how the police should go about conducting 
an investigation and how they must exercise their powers under PACE 1984. 

There are eight Codes of Practice, Codes A–H. The Codes cover such matters 
as the power to stop and search an individual prior to arrest; searching an 
individual who is under arrest; the entire process of detention and interview 
at the police station; the process by which identification evidence should be 
obtained; and the recording of interviews with suspects. If the police obtain 
evidence (such as a confession or identification evidence) in breach of PACE 
1984 and its accompanying Codes, the admissibility of the evidence is likely to 
be challenged by the defendant, who may argue that they cannot enjoy a fair 
trial. It is likely, in these circumstances, that a court will be required to make a 
ruling on whether such evidence should in fact be admitted. 

The provisions of PACE 1984 must be read in conjunction with HRA 1998. 
Police officers, as representatives of public bodies, must exercise their powers 
in accordance with the requirements of ECHR in so far as it is enacted by HRA 
1998. Courts must also have regard to HRA 1998 when interpreting legislation 
such as PACE 1984. 

A key provision of ECHR which affects police powers is Art 5. This provides 
that:

5.1 Everyone has the right to liberty and security of person. No one shall be 
deprived of his liberty save in the following cases and in accordance with a 
procedure prescribed by law. This includes: . . . 

(c) the lawful arrest or detention of a person effected for the purpose of 
bringing him before the competent legal authority on reasonable suspicion of 
having committed an offence or when it is reasonably considered necessary to 
prevent his committing an offence or fleeing after having done so . . .

Art 5 goes on to provide that everyone who is arrested shall be informed 
promptly, in a language that they understand, of the reasons for their arrest 
and of any charge against them. If detained, they should be brought promptly 
before a judge or other officer authorised by law to exercise judicial power, and 
they are entitled to trial within a reasonable time or to release pending trial.

In addition, evidence that is unlawfully obtained by the police in the course of 
an investigation sometimes gives rise to Art 6 considerations of a fair trial. Art 
8 is also potentially invoked when the police obtain evidence in violation of an 
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individual’s right to privacy. As previously explained in 1.5, however, Art 8 is 
a qualified right from which the UK Government is able to depart in certain 
defined circumstances, which would include the fight against crime.

2.2 Powers of arrest

In the majority of cases, the investigation of an offence involves the arrest 
(formal restraint) of a suspect.

The police usually wish to question a suspect at the police station in order to 
ascertain their involvement in the crime. If a suspect “volunteers” to attend 
the police station, the police will not need to carry out an arrest, but, if they 
refuse to attend voluntarily, the police must arrest them in order to compel 
such attendance. The police might also arrest a person if their powers of arrest 
are made out. We will look at these in more detail in 2.2.2.

The police must carry out an arrest in accordance with specific legal authority. If 
they do not do so, the arrest will be unlawful, and the arrested person might 
have a right to sue the police for false imprisonment.

An unlawful arrest does not act as a bar to prosecution, although the court 
may decide to exclude evidence obtained as a result, and police credibility may 
be damaged. A criminal litigation solicitor may be required to advise a client on 
whether their arrest was lawful or not.

The police have wide powers of arrest. The present law is mostly contained in 
PACE 1984 and its accompanying Codes of Practice. As mentioned above, 
the aim of PACE 1984 is to strike a balance between the powers of the police 
and the rights of the individual. It is important to appreciate that the police 
cannot arrest an individual at random. As the process of arrest deprives the 
individual of his liberty, an arrest must be justified. Evidence obtained as a result 
of an unlawful arrest may be excluded by the court.

Arrests are usually made without a warrant, although there are some 
circumstances where a person can be arrested with a warrant.

Both procedures will be considered in turn.

2.2.1 Arrest with a warrant

This is the less usual method of arrest because, as will be seen in 2.2.2, the 
police have wide powers to arrest without a warrant.

Warrants are issued upon application by the police to a magistrate. A warrant 
is a formal document authorising the police to take the person whose name 
appears on the warrant into custody and to bring them before the court.

Warrants may exceptionally be issued at the start of an investigation to compel 
attendance at the police station. However, it is much more usual for them to 
be issued at a later stage of the process. The police may apply for a warrant 
to enable the accused to be arrested to compel court attendance. This could 
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be because they are evading service of a requisition, because they have been 
served with a requisition and failed to attend court. The issuing of a requisition 
is explained in Chapter 1.

The court can also issue a warrant when a defendant who has been bailed to 
attend court fails to attend at court on the appointed day.

Once the warrant has been issued, the person named in the warrant may be 
arrested. Usually the warrant requires that the person arrested be brought to 
court forthwith. This is known as a warrant not backed for bail.

Sometimes, the warrant instructs the police to arrest the person and then 
release them on bail (see 5.3) subject to the obligation to attend court at the 
time and date specified in the warrant. This is known as a warrant backed for 
bail and is used to prevent unnecessary detention in custody. 

2.2.2 Arrest without warrant

s24 PACE 1984 provides a single statutory power of arrest for all offences 
without a warrant. The power to arrest without a warrant must be exercised by 
the police in accordance with PACE Code G.

For there to be a lawful arrest, two key elements must be present:

(1) a person’s involvement or suspected involvement or attempted 
involvement in the commission of an offence; and

(2) reasonable grounds for believing that the person’s arrest is necessary (the 
necessity test).

(1) Involvement

The requirement for involvement in a criminal offence is set out in s24(1)–(3) 
PACE 1984. It is necessary for one of the types of involvement set out in the 
act to be present.

The act states as follows:

s24(1)A constable may arrest without a warrant—

(a) anyone who is about to commit an offence;

(b) anyone who is in the act of committing an offence;

(c) anyone whom he has reasonable grounds for suspecting to be about to 
commit an offence;

(d) anyone whom he has reasonable grounds for suspecting to be committing 
an offence.

(2) If a constable has reasonable grounds for suspecting that an offence 
has been committed, he may arrest without a warrant anyone whom he has 
reasonable grounds to suspect of being guilty of it.
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