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Outline

Aims of this Chapter
This chapter will enable you to achieve the following learning 
outcome from the CILEx syllabus:

1 Understand the requirements for the termination of a 
marriage

2.1 Introduction

The legal adviser must ascertain how the client is to finance any family 
proceedings. Some clients will meet the costs themselves (although ultimately 
they may seek an order for all or part of the costs to be paid by the other 
party). Many firms have helpful arrangements for divorce clients, for example, 
providing fixed-fee quotes or allowing payment in instalments. Other clients 
will qualify for assistance from the state, known as “legal aid”. Legal aid may 
be available for legal advice and/or family mediation.

2.2 Legal aid

The current legal aid scheme was introduced by the Legal Aid, Sentencing 
and Punishment of Offenders Act 2012 (LASPO 2012). Legal aid is managed 
and the provision of legal services overseen by the Legal Aid Agency, which is 
an executive agency of the Ministry of Justice.

Under LASPO 2012, only the following areas are within the scope of legal aid:

 • public family law regarding protection of children (for example, care
proceedings);

 • private family law where there is evidence of domestic violence;

 • private law children cases where there is evidence of child abuse;

 • child abduction matters;

 • representation for child parties in private family cases;

 • legal advice in support of mediation;

 • domestic violence injunction cases; and

 • forced marriage protection order cases.
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All other private family law matters are not now covered. In general, legal aid 
will be available only for new private law family work if the applicant is a victim 
of domestic abuse. If, for example, a client wants a straightforward divorce, 
with arrangements for children and financial matters also being resolved, this 
will no longer be covered.

For those clients still eligible for legal aid, they must pass both a means and a 
merits test. This means their financial position will be looked at. Those in receipt 
of certain welfare benefits will automatically be eligible under the means test. 
The merits test asks if there is “sufficient benefit” to the client being allowed 
legal advice. This ensures that advice is not given on trivial matters. There are 
various levels of funding then available if a client satisfies the eligibility criteria.

 • Level 1 – legal help, which includes obtaining initial advice from a 
solicitor, for example, in relation to an undefended divorce.

 • Level 2 – family help lower – this includes all work up to the issue of 
proceedings.

 • Level 3 – family help higher – this covers representation in proceedings.

 • Level 4 – legal representation – this covers preparation for, and 
representation at, a final hearing.

There is a general concern that the effects of LASPO 2012 have led to a huge 
increase in litigants in person. This has led to fears that some of the most 
vulnerable will not be represented at court and there is now a huge strain on 
the court services dealing with individuals who are not legally represented.

2.3 The family mediation scheme

As outlined at 1.1, alternative dispute resolution (ADR), including mediation, 
is becoming more and more important in family law and the government is 
anxious to encourage people to mediate. In many instances, a client may be 
required to attend a session with a mediator to decide whether their case is 
suitable for mediation. So, for example, before applying for financial remedy 
orders a client will generally be expected to attend such a session.

Within the context of legal aid, family mediation is the level of service by which 
the state pays the mediator for undertaking this work (on the assumption that 
the client is financially eligible for the service).

If the client requires legal advice while taking part in the mediation process, 
this may be obtained under the cover of help with mediation (again on the 
assumption that the client is financially eligible).

Compulsory Mediation Information and Assessment Meetings (MIAMs)

s10 Children and Families Act 2014 (CFA 2014) provides that before 
making a relevant family application, a person must attend a family mediation 
information and assessment meeting. “Relevant family application” includes 
all family proceedings. Under the Family Procedure Rules 2010, the person 
who initiates the case will first contact a professional mediator, who will be 
required to arrange a MIAM. Anyone wishing to apply to court for a financial 
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order or make an application in respect of children will first need to attend a 
MIAM. In cases where either the parties or the mediator feels that mediation 
will not be suitable, the case will proceed through the court system. There are 
certain situations – for example, cases involving domestic violence – where the 
parties will not be required to attend a MIAM.

2.4 Private funding

The costs of a divorce can range from hundreds of pounds in the straightforward 
cases to several thousands of pounds, depending on the complexity of the case 
and the amount of time it takes to settle. The government has invested millions 
of pounds in legal aid mediation in recent years for couples who are financially 
eligible in an attempt to encourage couples to resolve their differences by 
mediation. Despite this, only one in 20 couples attend the initial MIAM and 
many head straight to court.

However, because of the changes introduced by LASPO 2012, most people will 
not qualify for legal aid. If mediation is not attempted or does not result in an 
agreement, individuals will have to represent themselves in family proceedings 
or seek other ways to obtain financial assistance to pay for legal advice. These 
can include the following.

Obtaining a loan from family or friends

Some clients may be in the fortunate position to be able to arrange a loan from 
family or friends. These loans are often made interest free and with no fixed 
date for repayment.

Obtaining a loan from a bank

It is becoming more common for banks to agree to fund matrimonial litigation. 
Banks will often lend on the basis that the loan is repaid out of any matrimonial 
settlement. Some banks may require evidence, such as counsel’s opinion, about 
the likelihood of success before they agree to make a loan.

A “Sears Tooth agreement”

Under a Sears Tooth agreement, the client irrevocably agrees by deed to pay his 
solicitor’s fees from the capital settlement at the end of the case. This allows 
the solicitor to cover the firm’s costs in full before the money reaches the client. 
It would be sensible to ensure that the client receives independent legal advice 
before entering into such an agreement.

Court orders

Under s22ZA Matrimonial Causes Act 1973 the court may make an order 
requiring the respondent to pay the applicant a sum of money to enable the 
applicant to fund the matrimonial proceedings. Such an order will only be 
made if the court is satisfied that the applicant would not reasonably be able 
to fund the proceedings in another way. In particular the court will not make 
an order if it believes that the applicant could reasonably obtain a loan or enter 
a Sears Tooth agreement.
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Firms making new arrangements

Solicitors are prohibited from entering into conditional “no win no fee” 
arrangements in family law, and will rarely agree to be paid out of the assets at 
the end of the case. The traditional way solicitors charge for family work was by 
charging by the hour for work done. However, solicitors are increasingly having 
to think about charging a fixed fee for family work. This may be a fixed fee for 
the whole work or for just getting to a certain stage in the proceedings. Owing 
to lack of legal aid, many lawyers are providing “unbundled legal services”, 
where the lawyers deal with only certain aspects of a case and the client deals 
with the other aspects himself. Some solicitors have started offering divorce 
packages online, with the costs varying according to the package offered.

Online divorce websites

There has been a growth in divorce websites and there is some concern that 
this will lead to some low-cost, high-volume products. This may make the law 
more affordable but it can also carry some risks.

 Self-assessment Questions
(3) A client comes to see you to discuss divorce proceedings. 
She and her husband have managed to come to an agreement 
on most matters but they are in dispute concerning how often 
her husband sees the children. He has mentioned that he has 
made an application to the court for a child arrangements 
order relating to contact. Your client has limited means and 
is enquiring about obtaining legal aid to enable her to be 
represented in court.

2.5 Summary

(1) Legal advice and proceedings can be funded either privately or, in 
some limited cases, be publicly funded. The introduction of LASPO 2012 has 
drastically cut the availability of legal aid for family work.

(2) A means test is applied to all those who apply for legal aid. Those in 
receipt of certain welfare benefits will automatically be eligible if the matter 
qualifies for legal aid.

(3) A merits test also determines whether there is sufficient benefit for the 
client to obtain the advice if the matter qualifies for legal aid.

(4) Legal aid may be available for assisting clients who are participating in 
mediation.
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