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Outline

Aims of this Chapter
This chapter will enable you to achieve the following learning 
outcome from the CILEx syllabus:

1 Understand the legislative framework governing children 
proceedings

2.1 Introduction

“[W]hen you act for a client in care proceedings, you have 
got to bat for the client, you have got to think of the client.” 
(Private solicitor)

“[My lawyer] makes me feel a lot better about everything. 
She’s like, you know, ‘this is something we could fight, you 
have got a good chance of beating them’. And she’s sort of 
‘don’t give up, go in there with your head held high’.” (Parent)

The Pre-proceedings Process for Families on the Edge of Care 
Proceedings (Masson et al) (University of Bristol, 2013)

Whether acting for a local authority, a parent or child, you need to appreciate 
that proceedings relating to children are often highly emotionally charged. If 
you are working in private practice, clients will usually feel very anxious about 
the court experience and the outcome. If you work for a local authority, you 
will be advising social workers about the powers and obligations that the local 
authority has towards children and their families. Your client may be under 
considerable stress and your advice must be clear and structured in order that 
your client understands the relevant issues. This chapter will provide you with 
an overview of the key concepts. 
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2.2 The paramountcy principle and the welfare checklist

Under s1(1) Children Act 1989 (CA 1989), where the court is determining 
any issue relating to the upbringing of a child or the administration of a child’s 
property, the child’s welfare shall be the court’s paramount consideration. 
This paramountcy principle makes children proceedings a unique form of 
litigation. In all other types of litigation, the court considers the competing 
versions of events put forward by the parties with a view to deciding whether 
the person bringing the proceedings has proved his case or not. In children 
proceedings the court is endeavouring to make the decision that is best for the 
child and this may not accord with what any party to the litigation is proposing. 
It is sometimes the case that none of the parties are entirely happy with the 
solution imposed by the court.

 Example
A father applies for a child arrangements order for direct 
contact with his daughter one day per week. The father’s 
position is that he wishes to have a meaningful relationship 
with his daughter. The mother opposes any form of contact 
taking place and asserts that the father has previously been 
very unreliable in attending contact. The court decides that 
indirect contact is appropriate as it maintains a relationship 
between father and daughter, but minimises the risk of the 
daughter being disappointed if the father were to fail to 
exercise contact.

This would be an example of the court applying the 
paramountcy principle and making a decision that accords 
with the child’s best interests, even though the court’s 
decision did not reflect what either the father or the mother 
was proposing.

In deciding what course of action is in the child’s best interests, the court must 
refer to the welfare checklist set out in s1(3) CA 1989. The factors listed in 
the welfare checklist are:

(a) the ascertainable wishes and feelings of the child concerned (considered 
in the light of his age and understanding);

(b) his physical, emotional and educational needs;

(c) the likely effect on him of any change in his circumstances;

(d) his age, sex, background and any characteristics of his which the court 
considers relevant;

(e) any harm which he has suffered or is at risk of suffering;

(f) how capable each of his parents, and any other person in relation to 
whom the court considers the question to be relevant, is of meeting his needs;
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(g) the range of powers available to the court under CA 1989.

Whenever an application is made for an order under CA 1989, the courts are 
generally free to make whatever order is deemed to be in the best interests of 
the child. That is why item (g), “range of powers”, is included in the checklist.

 Example
A father applies for a child arrangements order in respect 
of his son who lives with his mother. However, it becomes 
clear that the real issue is which secondary school his son 
will attend as both parents have different views. Ultimately, 
the court makes a specific issue order concerning the school 
despite the fact that the original application was for a child 
arrangements order. 

The checklist is not exhaustive and the court may also take into account any 
other factor that appears to be relevant on a case-by-case basis. It is important 
to remember that the court will always have the checklist in mind when making 
any decision in children proceedings and whenever you are advising a client 
you will need to explain the paramountcy principle and how it is applied by the 
courts. Doing this also helps clients to focus on the real issues in the case.

2.3 The no delay principle

Under s1(2) CA 1989, any delay in resolving children proceedings is likely to 
prejudice the welfare of the child. The court’s starting point is always that delay 
in resolving disputes involving children must be avoided, as delay is generally 
prejudicial to a child’s welfare. If you are acting for a client who wishes to pursue 
a course of action which is going to delay the conclusion of the proceedings, 
you will need to advise the client that the court is unlikely to agree with the 
proposed course of action unless the delay is in the child’s best interests.

 Scenario
A local authority issues an application for a care order based on 
concerns about Miss Jackson’s capacity to provide adequate 
care for her new baby. Miss Jackson’s lawyer argues that she 
should be allowed to attend an assessment at a specialist 
mother and baby unit. The specialist assessment will take 
eight weeks to complete.
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 Self-assessment Questions
(3) Which key principles will the court apply when deciding 
whether to grant Miss Jackson’s application?

2.4 The no order principle

Under s1(5) CA 1989, a court should not make an order in children proceedings 
unless doing so would be better for the child than making no order at all. The 
court’s starting point is, therefore, to be non-interventionist wherever possible. 
This is because arrangements in relation to children tend to work best where 
the parties have reached their own agreement rather than having arrangements 
imposed on them by the court. No order should be made in response to any 
application under CA 1989 unless making the order is better for the child than 
not making it.

This does not mean that there is a presumption in favour of making no order. 
In Re G (Children) [2006] the Court of Appeal held that s1(5) creates no 
presumption either for or against making an order. The section merely demands 
of the court that it asks itself the question whether to make an order would 
be better for a child than making no order at all. In that case, the judge felt it 
provided security for the mother to have an order recording where the child 
should live in case the father removed the child.

2.5 Disposal of applications

When a client consults you in relation to children proceedings, it is important 
that you are able to advise about all the potential outcomes. There are four 
ways in which an application under CA 1989 may be concluded.

(1) Withdrawn applications – the person bringing the application decides 
not to continue. An application may only be withdrawn with the permission of 
the court.

(2) Application refused/dismissed – the application is dismissed by the 
court, usually because it lacks merit.

(3) No order – the application has merit, but the court decides that the best 
outcome for the child is to make “no order”, applying the principle of non-
intervention under s1(5) CA 1989.

(4) Order made – the court is satisfied that an order is necessary and in the 
child’s best interests in accordance with the paramountcy principle.
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