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Chapter 2:  The Nature and Content of the 
Contract of Employment

2.1 Introduction

2.2 The form of the contract of employment

2.3 The s1 statement

2.4 The terms of the contract of employment

2.5 Summary

Outline

Aims of this Chapter
This chapter will enable you to achieve the following learning 
outcomes from the CILEx syllabus:

2 Understand the nature of the contract between employer 
and employee

3 Understand the main terms of a contract of employment

2.1  Introduction

As stated at 1.2, a contract of employment is a special case of the law of 
contract. A contract of employment is like any other contract in that it must 
encompass offer, acceptance, consideration and intention to create legal 
relations. As with other types of contract, a contract of employment can be 
invalidated if it is proved that the parties were negotiating at cross-purposes – 
such that there was no “meeting of minds” – or if one of the parties is found to 
have misled the other in order to induce the contract to be made. A common 
example of this is a person who “enhances” his CV by inventing a qualifi cation 
or experience that he does not really possess. 

This chapter examines the nature and content of the contract of employment. 
It will discuss:

• the (limited) requirements as to the form of a contract of employment;

• the express and implied terms of a contract of employment;

• the legal importance of a written statement of terms of the contract –
this is not the contract itself;

• some of the main statutory rights that are afforded to employees by their
contracts of employment.

2.2  The form of the contract of employment

There are no legal requirements about the form that a contract of employment 
must take. A contract of employment follows the general rule that writing is 
not needed to create a valid contract, and s230(2) Employment Rights Act 
1996 (ERA 1996) states that contracts of employment can be oral or in writing. 
Nevertheless, to avoid disputes, it is desirable for the parties to record the terms 
in writing.

Sam
ple



UQ06 © CLS20

The Nature and Content of the Contract of Employment

A contract of employment commences as soon as the employee starts work 
(sadly for employees, this almost always pre-dates the date of the fi rst wage or 
salary payment!), even if there is no written evidence of any agreement that he 
will do so. s1(1) ERA 1996 provides that the employer must provide a written 
statement of particulars of employment within two months of the employee 
starting work. This statement is not the contract of employment – it is simply 
evidence of its terms.

2.3  The s1 statement

Although employment contracts do not usually have to be in writing, s1 ERA 
1996 requires the employer to give all employees a written statement of certain 
particulars within two months of starting work. This document is commonly 
referred to as “the s1 statement”. ss2–7 ERA 1996 provide further details 
about the content of the s1 statement. It should be noted that the s1 statement 
is not the contract; it is merely evidence of its contents.

If the required particulars are not given within two months of starting work, s11 
ERA 1996 enables the employee to refer the matter to an ET for a declaration 
of what should have been included. This right is, in reality, not easy to enforce, 
as the employer is unlikely to look favourably upon a new employee who takes 
a case to an ET very soon after joining the organisation!

Details of some of the particulars need not be included in the s1 statement 
itself, but must be specifi ed in other documents (such as a staff handbook) 
or collective agreements (an agreement between an employer or employers’ 
organisation and a trade union) that are reasonably accessible to the employee. 
The s1 statement must identify these documents. The conditions that may be 
specifi ed in them are:

 • sickness, injury and sick pay;
 • pensions and pension schemes;
 • notice periods;
 • disciplinary and grievance procedures.

The particulars that must be given to the employee in the s1 statement are 
detailed below. If there are no terms or conditions in respect of any of these 
matters, the s1 statement must specify this. Additional information about some 
of the rights is provided if the CILEx Unit Specifi cation requires this knowledge.

(1) Parties

The s1 statement must include the names of the employer and employee.

(2)  Dates

The s1 statement must include the date on which the employment began.

It must also identify the date on which continuous employment began. This is 
a very important concept in employment law, because some of an employee’s 
legal rights – including the right to compensation for unfair dismissal – are 
available only after the employee has completed a specifi ed period of continuous 
employment.
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ss210–219 ERA 1996 give details of how the period of continuous employment 
is calculated. These details are beyond the scope of this unit, but it is important 
to know that continuous employment can include employment with an 
associated employer – this could apply if an employee moved to a new job 
within a group of companies. It can therefore be longer than the period for 
which the employee has worked for an individual employer.

An employee’s continuity of employment can also be preserved if one 
organisation is taken over by another, or if the employer’s identity changes. 
The Transfer of Undertakings (Protection of Employment) Regulations 
2006 (TUPE 2006) defi ne the circumstances in which employees’ rights are 
protected when a business is transferred from one employer to another – such 
a situation is called a relevant transfer. When a relevant transfer occurs, the 
employee’s contract is not terminated; instead, it is regarded as having been 
made between the new employer and the employee. The date from which 
continuous employment is calculated is therefore the date on which the 
employee’s continuous employment with his previous employer began. One 
of the most important practical effects of this is that most newly transferred 
employees have protection against unfair dismissal – if the right did not exist, 
employees would have no period of continuous employment, and so could be 
dismissed by the new employer immediately after the business had changed 
hands.

(3) Pay

The s1 statement must include details of the rate and frequency of pay. 

The pay-related terms implied by the Equality Act 2010 and regulations made 
under the National Minimum Wage Act 1998 (see 2.4.2.2) are relevant, but 
do not need to be expressly included in the s1 statement.

Under s8 ERA 1996, all employees are entitled to an itemised pay statement, 
which states both gross and net pay and lists the deductions made for tax, 
national insurance and so on. 

ss13–27 ERA 1996 contain the law relating to deductions from pay. An 
employer is not allowed to make deductions from pay unless they are authorised 
by statute (e.g. income tax and national insurance), by contract, or with the 
employee’s express consent (s13). Deductions that do not fall within these 
categories are generally not permitted and must be repaid by the employer. 
There are special rules relating to those who work in the retail sector.

(4) Working hours and holidays

The s1 statement must contain details of the employee’s working hours and 
any terms and conditions that relate to them. It must also include a statement 
about his entitlement to holidays and holiday pay. There must be enough detail 
about how holiday is accrued to enable a precise calculation to be made when 
the employment ends.

The terms implied by statute in respect of working hours and holidays by the 
Working Time Regulations 1998, as amended, are relevant, but do not need 
to be expressly included in the s1 statement.
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(5)  Sickness and injury

The s1 statement or a document identifi ed in the s1 statement must include 
terms and conditions relating to absences from work as a result of sickness or 
injury, and to pay during such absences.

(6) Pension schemes

The terms and conditions relating to the pension schemes that the employee 
may join must be included in the s1 statement or a document identifi ed in the 
s1 statement.

(7)  Notice periods

The notice period that the employee is entitled to receive if the employer 
intends to terminate his employment must be included in the s1 statement. 
This must be at least the amount of notice to which the employee is entitled 
under s86 ERA 1996 (see 2.4.2.3). This provision does not apply if the contract 
is for a specifi c task which is expected to last less than three months, unless the 
actual period of employment is at least three months.

The s1 statement must also specify how much notice the employee must give 
when he wishes to leave the employment. s86(2) ERA 1996 specifi es that this 
must be at least one week if the employee has been continuously employed 
for at least one month.

The employer and the employee both have the right to accept a shorter period 
of notice from the other party, or to accept payment in lieu of notice.

(8) Job title

The s1 statement must include the title of the employee’s job or a brief 
description of his duties.

(9) Temporary contracts

If a contract is not permanent, the s1 statement must specify either for how 
long the employment is expected to last, or the date on which it will end.

(10) Place of work

The s1 statement must include either details of the place where the employee 
will work or, if the location varies, an indication of the places where he may 
work and the employer’s address.

(11) Collective agreements

The s1 statement or a document identifi ed in the s1 statement must include 
details of any collective agreements – that is, agreements made between an 
employer or employers’ association and a trade union – that directly affect the 
employee’s terms and conditions of employment.
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