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Aims of this Chapter
This chapter will enable you to achieve the following learning 
outcome from the CILEx syllabus:

3	 Understand	the	legal	definition	of	marriage

2.1 Introduction

Society’s attitude towards marriage has changed a lot over the years, shown 
most obviously by the introduction of same-sex marriage in 2014. This is a 
good example of how dynamic family law is and how it needs to keep evolving 
so that it is fit to govern modern family relationships.

The word “marriage” may well make you think of wedding celebrations, cake 
and of the life together that may follow on from the ceremony. From the law’s 
point of view, the meaning of the word is much less romantic. Marriage is a 
way of formalising a relationship between two people with the consequence 
that they have rights and responsibilities towards each other. It is important to 
define what a marriage is so that we can see to whom it applies. It also allows 
the law to recognise relationships that are not marriages and so those people 
do not have the same rights and responsibilities. 

Some people are simply not capable of marrying each other, for example, 
because one of them is already married or because they are too closely related 
to each other (most people would agree that a brother and sister should not 
be able to marry!). If the couple is capable of marrying, they must go through 
the correct procedures in order to form a marriage.

This chapter will cover:

 • the legal definition of marriage;
 • which couples are able to marry one another (have the capacity to marry);
 • the procedure to form a valid marriage (comply with the formalities); and
 • the consequences of marriage.

2.2 The common law definition of marriage

The definition of marriage most often quoted in legal textbooks and cases 
dates from 1866: according to Hyde v Hyde and Woodmansee [1866], 
marriage is “the voluntary union for life of one man and one woman to the 
exclusion of all others”.
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This definition has become mostly irrelevant to marriage in the 21st century. 
Most obviously, marriage is no longer restricted to being between one man and 
one woman, following the introduction of same-sex marriage by the Marriage 
(Same Sex Couples) Act 2013 (M(SSC)A 2013). You might say that many 
marriages are not “to the exclusion of all others” because infidelity is common, 
although this part of the definition is true in that a person can only be married 
to one other person at a time. The latest statistics (2017) estimate that 42 per 
cent of marriages are not for life because they will end in divorce. 

Many cohabiting couples would appear to meet the definition of marriage 
but they are not married. The crucial legal distinction between married and 
cohabiting couples is that the former have gone through a ceremony of 
marriage and the latter have not. A rather more modern definition of marriage 
was given in Bellinger v Bellinger [2001] by Thorpe LJ, who suggested that 
marriage should be defined as “a contract for which the parties elect but which 
is regulated by the state, both in its formation and in its termination by divorce, 
because it affects status upon which depend a variety of entitlements, benefits 
and obligations”.

This highlights the important fact that marriage changes the status of the 
parties. Marriage creates certain rights and obligations which cannot be 
excluded or varied by the couple.

In order for there to be a valid marriage, a couple must:

 • have capacity to marry; and

 • take the necessary legal steps to form a marriage (comply with the 
formalities).

This chapter will go on to deal with each of these requirements in turn.

2.3 Capacity to marry

Whether or not the law will allow a particular couple to marry will depend partly 
on their individual characteristics (e.g. are they both old enough to marry?) and 
partly on factors affecting them as a couple (e.g. are they too closely related?).

The following scenarios illustrate some of the issues that may arise.

 Adam married Bella
Adam married Bella. Both of them thought that Bella was 16, 
but they later discovered that she had mistaken her birthday 
and was only 15 at the time of the ceremony.
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 Henrietta
Henrietta has fallen in love with Ian and wishes to marry him. 
Ian has been married before and Henrietta is not sure if he 
ever got a divorce.

The legal restrictions are set out in s11 Matrimonial Causes Act 1973 (MCA 
1973), although some of the key concepts are defined by reference to other 
legislation. If the parties do not have capacity to marry each other, their marriage 
will be void. This means that the marriage was never created in the first place 
and so has never existed.

In summary, to have capacity to marry the parties must:

 • not be too closely related to each other;
 • be aged at least 16; and
 • not already be married or in a civil partnership.

Before M(SSC)A 2013, a couple had to be a man and a woman in order to 
have capacity to marry. Since March 2014, same-sex couples also have capacity 
to marry; it is therefore no longer a requirement that a couple must be a man 
and a woman to marry.

We will now consider each of these restrictions in more detail.

2.3.1 What is too closely related?

People who are too closely related to each other cannot form a valid marriage 
(s11(a)(i) MCA 1973). Relatives that are too close to marry are often referred 
to as being “within the prohibited degrees of relationship”.

There are two ways that a couple may be too closely related.

2.3.1.1 Related by blood – consanguinity

Being related by blood is often known as “consanguinity”. People who are 
too closely related by blood cannot marry for two reasons: to avoid incest and 
because the close genetic relationship could cause birth defects. As a result, a 
person may not marry his or her grandparent, parent, child, grandchild, sibling, 
aunt/uncle or niece/nephew (s1 Marriage Act 1949 (MA 1949)). The closest 
blood relations that have capacity to marry each other are first cousins.

2.3.1.2 Related by marriage – affinity

Being related by marriage is often known as “affinity”. Social policy restricts 
marriage between people related by affinity because of concerns about sexual 
abuse of a younger person by an older steprelation, such as a stepfather, who is 
able to exert pressure on the stepchild. Under the rules of affinity, a person may 
not marry his or her stepparent, step-grandparent, stepchild or step-grandchild. 
The law does recognise, though, that some people who are related by affinity 
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might never have had a relationship that should prevent them from getting 
married. As a result, a person may marry his or her stepchild or step-grandchild 
if both are over 21 and did not live together in a parent–child relationship when 
the child was younger than 18.

2.3.2 Age

Both parties must be aged 16 or over (s11(a)(ii) MCA 1973; s2 MA 1949). A 
person under the age of 16 cannot enter into a valid marriage. Any attempted 
marriage will be void.

A 16- or 17-year-old needs to get formal permission from a parent or the 
court before marrying (s3 MA 1949). If he or she does not get permission, 
the marriage will be valid anyway. (The parents may be able to prevent the 
marriage from going ahead – if they find out in time!)

2.3.3 Already married

A valid marriage cannot take place if either party is married to, or in a civil 
partnership with, someone else at the time of the ceremony (s11(b) MCA 
1973). 

A person who has already been married is not free to remarry until their first 
partner has died or the first marriage has been brought to an end. There are 
no exceptions. An honest but mistaken belief that a spouse has died will not 
prevent a later marriage from being void if the “deceased” turns out to be 
alive.

2.4 Formalities

The couple will need to comply with certain formal requirements set out in MA 
1949 (as amended by the Marriage Act 1994 (MA 1994)). The provisions are 
complex and what follows is a brief summary only. You do not need to know 
any more than this.

Every marriage must be preceded by certain preliminaries. These are designed 
to publicise the intended marriage in the hope that any legal obstacles will 
be discovered before the marriage goes ahead. Couples must give at least 28 
days’ notice of the marriage at their local register office. The main exception to 
this is marriages in the Church of England where a notice called the ‘banns’ is 
read out in church instead. 

Notice must be given at the register office for other religious weddings, at least 
28 days in advance of the wedding.

For the wedding itself, the formalities will depend on whether it is a civil or 
religious wedding.

(1) Civil weddings can take place in a register office or in any building 
registered under MA 1994, including hotels, stately homes, castles and football 
grounds. 
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